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United States ok Amkuica, 

Appellee, 

—v— 

Raymond Mauqcez, 

Defendant-. I p pel hint. 


BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Raymond Marquez appeals from an order of the Hon¬ 
orable Walter K. Manstield, United States Circuit Judge, 
entered on May 17, 11)74, denying the defendant’s motion 
under Rule JO, Federal Rules of Criminal Procedure, to 
correct the written judgment and docket entries to conform 
to the oral pronouncement of sentence by .Judge Manstield, 
then United States District Judge, on October 22, 11)61). 

On September 11, 11)611, after a six-day trial before 
Judge Manstield and a jury, Marquez was convicted on 
Indictment 6!) Cr. 240 of one count of conspiracy to violate 
Title IS, United States Code, Section 11)52 relating to the 
unlawful use of interstate commerce and the mails to 
facilitate gambling. The trial of a substantive count under 
Section 11)52 resulted in a mistrial. 
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On October 22, 1969, Marquez was sentenced by Judge 
Mansfield to a term of five years’ imprisonment, a fine of 
|10 ,000.00 and to pay the costs of prosecution. A notice 
of appeal was timely filed that day, and this Court ailirmed 
Ma.quez’ conviction on November 6, 1970. 

On February 4, 1971, Marquez filed a motion for modi¬ 
fication of sentence, which was denied by Judge Mansfield 
by an order dated February 18, 1971. 

Statement of Facts 

Announcing Marquez’ sentence in open court on Octo¬ 
ber 22, 1969, Judge Mansfield stated: 

In the case of the defendant Marquez, the sen¬ 
tence of the Court is that it is adjudged that he is 
to be committed to the custody of the Attorney 
General or his authorized representative for impris¬ 
onment pursuant to his conviction on count 2 of 
the indictment for a term of five years, and that he 
be fined in addition the sum of f10,000, and thut 
he be required to pay the cost of the prosecution in 
this case against him (Tr. 21, 25).* 

In the written Judgment and Commitment dated the 
same day, the sentence is recorded in the following manner: 

Five (5) years on count 2 and fined $10,000.00. 
The fine on count 2 is to be paid or the defendant 
is to stand committed until the fine is paid or he 
is discharged according to law. It is further Or¬ 
dered that the defendant is to pay the cost of prose¬ 
cution against him in this case (A. 13a).** 

In substance the docket sheet contains the information 
recorded in the written Judgment and Commitment (A. 4a). 

* “Tr.” refers to the minutes of the sentencing hearing. 

** “A” refers to appellant’s appendix. 
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ARGUMENT 

The motion to correct the judgment of the District 
Court was properly denied. 

Marquez contends that .Judge Mansfield erroneously de¬ 
nied the motion to correct the judgment and docket entries 
because those papers contain a direction that the tine ot 
110,000 is a “committed” fine, whereas the sentence pro¬ 
nounced orally in court is silent on the subject. Marquez 
argues that despite the unequivocal provision for a com¬ 
mitted fine in the written judgment, prepared in accord¬ 
ance with Ilule 32(b), Kederul Kales ol ( rimiuul Procedure, 
the actual sentence of the trial court was for a non-com- 
mitted fine because -Imlge Mansfield did not specifically 
state to the contrary in open court.* This position is with¬ 
out merit because the ambiguous silence of the oral sen¬ 
tence concerning the committed fine may properly be con¬ 
firmed by reference to the clear language of the written judg¬ 
ment. 


The ultimate question here is how to determine the 
intention of the sentencing judge. Sometimes that inten¬ 
tion muy not be gleaned from his oral sentence alone, lot 
on occasion judges are inadvertently imprecise. In this 
regard, the Supreme Conn noted in tailed State* v. Daily- 
herty, 269 U.S. 36b, 363 (1926): 

“Sentences in criminal cases should reveal with 
fair certainty the intent of the court and exclude 
unv serious misapprehensions by those who must ex¬ 
ecute them. Tin elimination of erery possible doubt 
cannot be iliinanded (emphasis added). 

* Through investigation counsel for the United States have 
learned that by order of the United States Parole Board dated July 
11, 1974, the defendant will be paroled on September 26, 1974, 
"provided that the committed fine has been paid or otherwise 
discharged according to law under 18 U.S.C. S 3569.” 
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There can l>e no question here that Judge Mansfield 
always intended to impose a committed fine, despite the 
absence of operative language to that effect in the oral 
sentence. His written judgment, prepared October 22, 
1909, the same day as the oral sentence, contains the ap¬ 
propriate language. Moreover, it is clear from the cir¬ 
cumstances at the time of the sentencing that Judge Mans¬ 
field intended to impose the maximum sentence possible 
under 18 U.S.C. § 1952, five years' imprisonment and a 
|10,000 fine. Obviously his intention was to exeruse his 
discretion to the defendant’s detriment in two other areas 
of punishment as well: he imposed a committed fine, and 
levied the costs of prosecution under 28 U.8.C. § 1918. 

Citing Hill V. United Staten ex rel Wampler, 298 U.8. 
460, 463 (1936), Marquez argues that the case law is 
“quite clear that if the direction for imprisonment is omit¬ 
ted, the fine is not a committed fine” (Appellant’s llrief 
at 6). This position finds support in United Staten v. 
Buchanan, 195 F. Supp. 713 (EL* Ky. 1961) and United 
Staten v. Smith, 28 F. Supp. 726 (ED I*a. 1939), as the 
defendant points out. However, these cases fail to recog¬ 
nize that the “judgment” in a criminal case is the written 
document signed by the judge and clerk. Rule 32(b)(1), 
Federal Rules of Criminal Procedure. Prior to the enact¬ 
ment of that rule in 1946,* only the oral pronouncement 


•Rule 32(b) provides in pertinent part: 

A judgment of conviction shall set forth the plea, the ver¬ 
dict or findings, and the adjudication and sentence. . . . 
The judgment shall be signed by the judge and entered 
by the clerk. 

The previous rules were contained in Rule I of the Rules of 
Practice and Procedure promulgated by the Supreme Court in 
May, 1934. 292 U.S. 661, 662 (1934). There is no reference 

to a written judgment in those rules, which merely required that 
sentence be imposed "without delay.” 


of sentence constituted the judgment of the trial court. 
Baca v. United Mate*, 383 F.2d 154, 157 (10th Cir. 1057 I. 
Obviously the Rule 32(b) “judgment” in this case—the 
written confirmation of the oral sentence includes a com¬ 
mitted fine. 

The Government recognizes that where a conflict exists 
between the provisions of the oral sentence and the terms 
of the written judgment, the former must be given effect. 
United Staten v. Hicks, 455 F.2d 329 (9th Cir. 1972). How¬ 
ever, where the oral pronouncement is ambiguous, the writ¬ 
ten judgment must be considered in order to determine 
the intention of the sentencing judge. Baca v\ f mted 
States, supra; Payne V. Madiyan, 274 F.2d 702, 705 (9th 
Cir. 1960), aff’d 366 U.S. 761 (1961). In this regard, the 
Court noted in Scott v. United States, 434 F.2d 11, 20 (5th 
Cir. 1970): 

“The law is well settled that if there were any 
conflict between the oral pronouncement of judg¬ 
ment and the written judgment itself, the terms of 
the oral pronouncement would control. So, if the 
two conflict, the oral pronouncement controls. On the 
other hand, there may be no conflict but simply an 
ambiguity. The actual intention of the sentencing 
judge is to be ascertained both by what he said 
from the bench and by the terms of the order he 
signed, or from his total acts. 

If an ambiguity remains after consideration of both 
the oral sentence and written judgment, the oral sentence 
must control, and the ambiguity must lie resolved in the 
defendant’s favor. United Staten v. Chiarclla, 214 F.2d 
838, 841 (2d Cir.), cert, denied, 348 U.S. 902 (1954).* In 

* Marquez apparently misreads the Chiarella case to hold 
that ambiguity in the oral pronouncement alone is sufficient to 
require resolution in the defendant’s favor. However, the Court 
in Chiarella expressly indicated that both the oral and written 
sentences had to be considered in determining whether any un¬ 
certainty existed. 214 F.2d at 841. 
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the instant ease, however, the ambiguity exists only i» the 
oral sentenee and it is fully and properly resolved by 
reference to the written judgment. Considering both the 
written and oral sentences there remains no ambiguity 
to lie resolved in anyone’s favor. The tine imposed was and 
is a committed fine. 

In Sobcll v. United States, 407 F.2d 180 (2d Cir. 1960), 
upon which Marque* now relies, this Court considered a 
question similar to the issue at bar. In S obeli, Judge 
Kaufman, sitting as a trial judge in the District Court, 
had been asked by defense counsel at the time of sentenc¬ 
ing whether the months of pretrial incarceration served 
by the defendant had been considered in assessing the 
maximum thirty-year prison term. Judge Kaufman re¬ 
plied, “No, they are not, but I will have to sign the judg¬ 
ment. They have to lie so considered.” Id., at 183. The 
written judgment then contained no reference to credit 
for pretrial jail time. 

Writing for tin* Court in Sobcll, Judge Hays held that 
18 U.K.C. § 3568 required credit for pretrial incarceration. 
Id., at 181. He was joined in that opinion by Judge 
Friendly, id., at 183, who also joined in the concurring 
opinion of Judge Moore. The conclusion reached by Judge 
Moore was that at the worst Judge Kaufman’s words in 
sentencing Sobell had been ambiguous, that such ambigui¬ 
ties must be resolved in the defendant’s favor, and that 
the oral pronouncement at the time of sentence controlled 
a determination of the actual terms of the sentence. Id., 
at 183, 184. In deciding that the written judgment should 
not control, Judge Moore relied upon two cases in which 
no ambiguity existed in the oral sentences, unlike the case 
at bar. In llmlcy v. Ilcritayc, 337 F.2d 847, 848 (3th Cir. 
1964) and Kennedy v. Reid, 219 F.2M 493, 493 (I).C. Cir. 
1937), the trial judges had announced unequivocally that 
the respective defendants’ sentences were to run consecu¬ 
tively. Accordingly, there was no ambiguity to be resolved 






by reference to the written judgment, nor ultimately to 
be resolved in the defendant s favor. Significantly, in the 
Henley case, 337 F.2d at 848, 849, the Court referred to its 
prior decision in Paccione v. Heritage, 323 F.2d 378 (5th 
Cir. 1963), cert, denied, 377 U.S. 955 (1964), in which 
the Court had resorted to a written judgment to resolve 
an ambiguity in the oral sentence. 

In H'obeli, 407 F.2d at 184, Judge Moore also relied 
upon United Staten v. Chiarella, supra, for the proposition 
that ambiguities must be resolved in the defendant’s favor. 
Of course, in Sobell ambiguities existed Imth in the oral 
and written sentences.* That is, the pronouncement uttered 
in court was that the pretrial time would have to be con¬ 
sidered, yet the terms of the written judgment failed to 
indicate whether or not the consideration had been given. 
Thus, an ambiguity or conflict existed after consideration 
of both the oral and written evidence of intent: had Judge 
Kaufman considered the pretrial incarceration or not? A 
resolution in the defendant’s favor was clearly appropriate 
under those circumstances, and Judge Moore’s reliance upon 
Chiarella was correct. The ambiguity could not be resolved 
after considering both the verbal and written sentences, and 
thus had to be resolved in the defendant s favor. 

The case at bar presents different circumstances. Heie, 
the question of whether Judge Mansfield had intended to 
impose a committed fine existed only on the oral sentence. 
The question is easily resolved by reference to his written 
judgment, which confirms his intention to adjudge such 
a fine. Aceoidingly, the holdings of Sobell, Henley and 
Kennedy are inapposite here. None of those cases involves 
the facts present in this case, in which no conflict exists 
between oral and written statements when both are con¬ 
sidered. 

* Initially, Judge Moore opined that he did not think the oral 
pronouncement was ambiguous. 407 F.2d at 184. 
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It is important to recognize that this is not a case in 
which the judge delayed his docket entry, nor is it a case 
in which later motions were presented to another judge. 
This case has been considered throughout by Judge Mans¬ 
field, who held unequivocally below: 

The court’s intent to impose a committed fine 
is confirmed by the provisions of the judgment itself. 
In addition we directed that he pay the cost of 
prosecution against him in the case (A. 30). 

There can be no clearer statement of the judge’s inten¬ 
tion. He has repeatedly indicated that the fine in this case 
was to be committed. To have granted Marquez’ motion 
below would have repudiated the intention Judge Mans¬ 
field held and expressed on the day of sentencing, October 
22, 19(59. To afford Marquez relief at this point would 
have the same effect, and would grant the defendant a 
benefit which the sentencing judge never contemplated he 
would receive. 

CONCLUSION 

Judge Mansfield's denial of the defendant's mo¬ 
tion should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United St (it ex Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

T. llARKY KlNGIIAM, 

H. Andrew’ Schaffer, 

Assistant United States Attorneys, 

Of Counsel. 
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